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DE ' 

JUREEMPHY- 

T E U T I C O 

llris emphyteutici 

ufum in communi vita efTo 
permagnum , nemo facile re* 
peritur,quidubitet; adeoquc 
ut de hac materia haud aliud occurratL-», 
quod redius dicatur, iquam illud Ulpiani in 
/. i. DJc in integr. rejlitut. quod videlicet». 
ejus utilitas non egeat commendationo: 
ipfa cnim fefe oftendit. Quapropter ex la- 
tifsimo atqi fertilifsimo hoc campoquGe- 
dam colligere, & ad difputandumpropo- 
nerc,non infrugifcrum elTe putavi. 

I. 

^ Emphjteufis dida efl ^ -rJ kii^vT<Civ, quod 
cnin/ererevcl m^Untsrei at^ ita a frm- 



pua agrlcHlfHrA parfeEmphjteufinomenin^ 
ditum eH : (a) vel quod ejw contrailm ini^ 
tium/lt ex agrorumJferiliHm culturk, (b) 

(t) Borch. dejeud. (df.^. num» Valafc. d$jur. entphyt. quajl. 
mm. 4. Sichard. adrithr. C. de jur. emphj/t. nttm» 4* Cor§C /ul ruh, 
C,eQd.ut..num,6. 0)iTCcht.indtf.de jur. emfh}t. ^6. tbef.j.^^ult, 
bhti.defeud,C4p. ii.num^}' 8c^U\Qomp\utc%, DifTcnt. Duran- 
^us,ju\g6 SpeculitOT infuojpecule Ith, 4* p*rt^ i. tit. de emphyteuji 
fimm.2. Accurf. 111$. Adet. ^ Infht. de UcAt. & anduil- CagnoL im 
Jluth. Qutrem. num. }. C. deSS. icctef. Undc contra^us cmf hy- 
tcufcos » ^.Adco^ ^mft. de Iqc»& cond.. & qai cmphytcufin acci- 
pit.vocatureraphytenta./. J. C. de jur. «m^f^r.vciempkytcutica- 
rius.ti. in fhi.C^e»d. Vult./«J« R*}6.^ przdiumcrophytcutica* 
thimJ.^.ferf Sin iutem C.d. rttul. feu agcr vcdigaiis, Doicll^ 
itk.9, cemmcnt. de tnrechib (Mft (bj £x hiftor. monimcnti» 
adparec, cjuod Romatii agroi propter bciium incultos atquc^ 
iicfertos,quorummigna crat copia, ijs addiccre foliti fucrinr^ 
quicoicre vcllent , vedigali impofito. Id quod ^ Byz«ntF0> 
feciiTejradic AriAoteica Itb, a. Otcmm, 

If. 

Enit4q^Emphyteu/is contraBus (a) nth 
njfnatus (bj juru civilis , (c) bonA fdeij 
(^j quojfcripturdinterveniente^i (e) domi^ 
vtu prdtdium fuum (f) in perpetuum , vel ad 
tempus emphjteutA utendum - fruendurrtj ^ 
concedit , es lege , ut id melius cultiut^ red^ 
dat j (gj (s" in recognitionem dominij (h^ 
ctrtnm annuam prAjiet penfmtm. (V 



(i) Qpicl. yteufis fit contradas, ctplorati & in^utl^* 
liti juris ^-i^ .cum hic ulcro citrcique oriacur obligaiio,/. LdkfOi 
19 /. S. 6c fic Zeno Imperat, emphyceufin adpellatcontra^ 
^am indA. 1. C»dejur.'emph)t. item Imper. Juftrnianui m d. l. 2* 
frtnnp. C. wfl^, 6" md, $. Adet^^. Injl. delceau (b) Quoniam hio 
contra^lus per legcs civiics cercum atq; fpeciale nomen acce« 
pit j 5c propriani ad^ionera producit , &dJ f» & Lz. C.d.U 
UuU.C.dereh.dUeniinonAUen, Wefenb.m/xr. Dr^, yf dger reHtgdL 
mtm. 2i Valafc. de)ure emphjt, qudfi. s.num. f. Dn, Przles dtjp, Itjftd 
I4»th. i^. Ut.B, Leonin. ddrulfrtf. C»de jur.eMph?t,num. 6. Boccr^ 
fUf,f.dtJp,i4tthef,iS. (c) Etfi vetercsquoque hocgcncre ne« 
gotii ufi fuerint : tamen id numquanl pro fpeciah ae proprto 
contraduhabueruntt fed provenditionc aut tocatione. teftc^ 
}ttfttni'ano tn d, $. Adet, Veriim Zeno Impcrator primus 
€on{lituit,ut cmphyteufis Jiftind^us ac rpecialisefTct contrad'7: 
pr«indec(l}uri$ctvihs quo;rd formam, quam habctcx conlu*« 
ttttione Zenonis , d.^. Adeif.^^ d, /./. cjuaeed pars |uris civilit 
Iwf.dtji N« G, & C, non^uoadafum, qoi gentibusquoqnc^ 
communisfarc^. Wefenb. ddd.%, Adeh.num,^, & in pdr. D. d, 
tit.num. z. Valafc. num.7. Borch. d. cdp, num.^.Do* 

meiU lilr.ii.commettt» 22 1 Ltoaia, dUeg,ltt^, Ohttcht^ d. dijfut^ 
dtjur. empbjr»^6. tbtf. ^2. & fequenttb. Treutler, di^, 29, thef. 9, iitt 
B. Volum.i. DnL.. Fomao. in prttUli» 4dtit,D, Si dger feilig. ftt, & 
dijp, lnjht,2^ tb. sAit, B, Dn^. Ciud. in trdR. de ftijuejir, idf, i, nu* 
17. Boccr. dd /. if n. de S. J. cap, ^-num^ yp. Hclf. Hunn. Ubr, j. rcm 
ftlut* y, C tra^. /.psrt' 2. qudfi. 9, Dilfent; CoraE /. mifceUdn^ 
f4f,2J,&ddrubric. C, d,ttt.num.S.Conn»n.i, eomment. cdp. 6,nu, 
ii^&Ub,7.cdp,i2.num. 1. Mynfmg. dd d.^ Ade},num,f, Cujaciat 
iip/4f.C.(/.m«Bronch.cr»/ifr./. h»¥}. djf,7f, (^) Qjjiiaem^lty. 

ceafn videtur eflTcpcrpetua qnzdam locatio.i/.$. >4(f#^.f^i /ff' 
fttuh quibuidum &e,\kbi Heigiut num. 2$. C, dt ojfk, tomit. fdtri fd^ 
«sr^Jafan. 4^ dtH.Ug, Cod, hoc tituLnumtrt 4.Cn\zc. in U t.Ctd. dt 
Uationt frxdiorum ciyiUum rtl fifcdl. Jcc, fi/r. thef Uttfd. B4 
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AtvtT&\Q$. A^ionum2S,jn/f,dedff,hon^ i contraAibni 
locatioindetinite adnamcratur, Idcirco ejui inov''^nite fadl 
adpellacione.hzc quoquc locacionis fpccies comprchct**^ditur« 
Accedit , c|uod emphyteuns fic conHatacx locatione & emptiC'»-' 
oe : quas bonz Adci cne con^lat ex tit, Inflje obligAt.ex confcnfu. 
xnixta (Implicium naturam adfuman^ Quod Ci olim contrt- 
dus emphyr. non fuinTec bonz fidci . fruQra dubitatum fuincc_/i 
utrum enet locatio, ao venditiot Atqui hoc mutatum Zcno- 
ois coniliaitione non rcperitur. E. adhuc bonz fidci criL^« 
'^eCenb.ddd, §.Ade$ num» j^.Connan. d. caf. u. Doneil. add,§, 
Aclt$num.2S,num. ^4' Dw.Przfcs d. th.i^Mt.A.DH.HiWig.ltndiJp.di 
bonttfid.judjh,2i.Hunt\.d ^.i.c/.fo.DilT. Sichiri. ad dJ.t.n.^^^cMe 
r;f»/.CorbuI. dejure.emfb. iAp.ii^num.4. VzUCc,deJ.E.qu,^,num.7* 
GadA^i!econtrab.& (omm.fff^ul. cap.S-num.f^. (c) Non exi- 
^gua intcr Dd. agitatur controvcrCa , an fcriptura in cmphyteufi 
nccelTario requiratur ? Adfirmant Donell. d.ltb^p.cap.t^, Bcdjib, 
ij. cap.ult, Oldcndorp. clafsMa^, imph)t.pag.{mibt) 7^9* V«lafc» 
^u^Jl.7.num,2t& s» Lconm, add,rubr. C. d,t.num. 12. Ohvccht, 4, 
difp, ^S.th SOt&fetjq. (^TAC,adrubr, Cd.Jur.emph.num. n. Dn. Fo- • 
min.d,difp, i^,th.i.lu.A.&inpraleii,add.tit.D,ftager.ve^.tTonch, 
d,cent,i.aff,7S.pcT tcyitutn in dj.i ,tbi,firiptura interveniente C,dj tuhi 
Impcr. Zcno conrtituit. ut & ipfc contradlus cmphytcufcos , & 
padlioncsciadjcdz fcriptura intervcnicnte fiant-^. Notan- 
dum igiiur , quodZcno ucatur duobus ablativis abfolutc pofi- 
tis,quorumcacftnatura,urconditioneminducant, /. EvtHu S» 
DMufur.iA tejUtoreiot.D,decoNdit.&dem$nftr. Conditio aOtem 
exade ac przcisc implcri dcbe tJ.Qui baredi. 44'& Mtcvim.ss, D% 
dttit, Racioefb.^uiacumdeturin perpetuum.veladlooguiXL» 
tetnp»« , ne vix quidcro aliundc cxdare poieritreigcnzmcrao- 
tia* Ncgantuimca(lrafequunturConnan.i/./f^.7* • 
Alciat.i» /. Facltim. 17- C.de pa^. Vuit. lib. r. J.R,d. <ap, ^6 in fint & 
ltbn dif€ud. cap.7,ntim, 42, Kittcrih\xC.ltb.i,parltt.feud» cap. 2,^ju.2» 
(Jtj Vocabuloprzdijdiffcrcntiahujiiscontrad^us propriacon- 
tinetur. In mobilibuscnim emphyteuns conAitui non pote(l« 
nontaocuni, ^uod res mobilcs perpctuum auc diucurnum ufum 
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fion przflant; Yeri^ni eriam.quodinillis non datur cuiturif' 
mehoratioi 5c hzc ratio prion potior 6c evidentior videtud 
•V%l3LCQoqu^fl,i2,nu.i.cr //. flc Dn. HilMg.iM Ojfitl.enudUb' 9,^*^% 
i^.inmt.lit. f, fg) Qiiamvis pnmitus fiindus tantiim incul- 
tusteu (lcrilis.utlcrtihoraiqucmeliorrcdderetur, in eraphy- 
teufinfait datus ,4rf. dA.i. vcrf, nomtne meliorxtiQnU Cd.t. tbi^ 
Cu]AC.inftrit, Po(^ea tamcnager etiaracultus atque fertihs 
in caradem dari cctpit,irjr»/$. j.i/,</f/r«ff/yj<f«.f perpettto quibui' 
idmfruendAtrAduntiir,<jr d.LuC,dtf. E. ubi lcx generah'tcr conce- 
ptainterrcm rterilemacfcrtilemhauddiftinguit, quo cafu re- 
manfittamcn nomcn coniratflus, Lconin..irf d, rubrtCAm C.eod^ 
nu.f.Bocer.d,cUf,i.dilp.i4th.i2,lit,B, {U) Emphyteura cano- 
nem principahterin dominij rccognitionem . <k non proptcn^f 
reiufum pra:{lat,4r^«m.i. l.^.&^. "^'cknb.dd d.^, Adco. nium 4* 
& Vult./i//./. Gail, 2,ci>fi^, nH.2^, Trcutl. dliifi.zQ, th. j?. H, f i) 
l^eaiione annua conrradus cmphyteuticus direernitur i vead* 
tionc . pcrmutatione & donationc , Obrccht. d. dijp- ^6. thef //., 
Numquid pcnfio cmphyteutica in fola numerata pecunia conf - 
ftat? N. Mrg.d.S.Adeo,crd.l,2,verfSiu4utemC..U. l.Si olet, 21. C 
de loc4t. Obrecht. d.dt(p^6. th.1^7* Valafc. d.trjcl. qu.t, nunt. 7. Hic 
•dvcrcendumeft.quodemphyteuta vcl cenfuarius canonem-» 
Tcl cenfum ad domum domini defcrre dcbcat. Corbul. dtjur» 
tmpb. cap, if,dmplj4, Jure vcr6 Saxcn. lccus cflc vidctur* Ui. J, 
ian^r. -irnf^.Zohcl f4rt.2,dijf,^4.n.i, & feq. . 

III. ^ 

jEmphyteu/is dijpefcitfir h jrem Jeti, 
civilem 6ccle/iafiic<irr^ SecuUm eH, 
cum Princeps , civttcU > hmmctpiu^y r dpri-^r 
^atHialitjfii^rem yi m emphyteufin con^ 
cedtt . Eccle/tafiica eH^cjuando res ScclefiA 
^liorHmtj^collegiQrHmmdomHHm viherdti 
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fiiliHm k PrAUtovcl Occonomo alijsue admi^ 
mfiratoribtuin emphyteu/in dantarf (^) cauf 
/4 videlicct cognita. (h) 

(a) Wcfenb. io pAr. D, dger. ve^igdl. nu, 2. Obrccht. d. difp. 
^6,tb^i9.cumiftqq. fiorch, p^rt. udt/p.dejiir.emfhtth, j.Hafp.^rfrf. 
$,Adei. nu,ios,tumdi49y.feqq. Stcinhuf.in p(irdt. D,fidger veH.nu^ 
(b) AafcihcetidLwcIelixcxpediat. Wffenb.ttf»/i/.;p. Cq- 
▼irr. 2» Vdi-'. rtfol, up. 17. Boccr. d. dijp. i^- tb. zi^ 

IV. 

W/M^ hdtc emphjteufis efl defnita , vel 
indejinita. Definita , cni certus terminus 
rAflitutM eB. ) Indefnita emphyteufs 
ie /ine ulla temporid prdtfimtione. (b) 

(t) Quacconccditurprofc&filijs.vclprorc&hacreditui, 
Cltr. Ub.4*fint. §. emph;ttufis. quxfi, zS> vcl pro ie , & quibus dedc 
rit : vel ufqac td fccundam , tei tiam vcl quariam gcacrationcm: 
vel td fincm fobohs. Clar. d,% lmph)teufis, qu, ^4. ^^. & 37- vei 
4eniqac ^^10,20.30 40. annos. /.«//. dger vdi, Uov.izo. Cdp* 
$, ^ iAp.6. §. /. Cujac in d.ht. Cje l9(,prxd. ctvil, Donell. lih.9. 
ilmm.i^ ' -onin.ddd.Lt.nu.1. C.deiun emphjft. Utriim dorai- 
nus cmph) eufin td certam generationcm daiam, ei finita.pra* 
ximiscmphycw • cognaiisrcnQvare tcneituri an potiih cui- 
^mqiievclit.etn* nccdcrcpoffit? ?o^.tdt ptrKtf. 7»Cdf. 
^^S.Nf^ ''nd.i Rati. '^.quit rcs in cmphytcufin conccflt^ 
ufqucti wf rttm jeocriti^ ^em, cxftinaa ca, ad cJominumrCf 
rcrtituL-». Jurc iginir & mei 't^integrum tclicitum cft domi- 
UO,etmfibi'retinfre , tcl cui maluerit, conccdcrc^: cuaw 
fucquisque reifit modcrttor & trbiicxL-», i. zi-C. mdnd.L Dk-^ 
dum. i4.Cje.(ontTdk.emt, &vend. ncccuiquamfaciatinjutitou. 

f ui i*rc fiio f V^f f!?Sr*f • llrBii^ ^ ^^^^f^ 



tih. / fcle^/interptttdt. CAf. 7. ZiCctnJil, it. num. $. Fachin. /. C9ntr 
/•#. Gi\\.2.cbf i4S*nu 2, Bronch. cent. uifttfc€l,contf,4jf, 4.1. Diflc 
tiunt Mynfing..«rwr. S'«hfjS.&cettt,^.okf.79. Anr. Gabritl»to> 
muH. concluf tn de)ureemfhjt, tonel. 1. Vtilc. tih. ijefeud, Cdp, 1. num, 
fin, An locacio ultrtdcceanium fjda craofeac in ennphyteu- 
(in? Neg. quia conventio, non tempuscmphytcuOacondiruiCi 
acque adeo propria coDventionis torma.aon cpmporis adjeAio. 
ne concradlusa fc invicemdidinguuotur, dfiumj s. D.mand.t» 
ekltldtionum.4^tDtde O. & Connan.i/. cdp^ iz. num. 2,& feq,^ 
Vcfenb. tnpdr, D.tofdt^num.f^ SzrmictiU dM.i,feL interpr^Cdp. t, 
Mum^ ^i.Bronch. cent. /. djf 67. Harppr. ddd^^S- ^'te^» ^tdm. SS,& 
feqq. DifTenc. Dd.communicer, (h) Uc, concedo cibi hanc 
rem in emphyteufin.jClar./.ftftf/.^Mtque ita in perpetuum^ 
eoncefTa prxfumitur. Namque prima:va hujus contra^us na* 
tura e(l 9 ut is pcrpetuus Ct , $. Adeo^ t.^,C.defund.pdtrim. Donel. 
d, cdp, /^.Treatacinq. //^•g- refot. num. 1. Unde k, jus emphyte^ir. 
focacur perpetuarium» /. /. Cdedff. ctmit.fdcpdldt. Baro ia d* f. 
if ir^. Valafc.^.^^. n.S. Dn. Hillig. tn Don, tnucL d.cdp, /;. in not. lit. I. 
Eftq; htc nocaodujucriusqi cmphyteufeos difiFerentia in eo con- 
iifterCf^uod civilis emphyteufis ad certum cempus conilicaca ad 
quoscumquc hzredeii Ecclefiaftica caocum ad dercendences: 
in perpecuum conftituca civilis ad hcredes qaoscumque : Ecclc* 
fiaftica verd ad defcendeoces » NoveH. //. C4p. 2. & Kov, i2t. c. 6.^^ 
Borch. d. tdp. »«./4. &frl^ Obftare quidem videcur Uov, 7. c^p. 
f exquo cexcu innuitur, quod cmphyteufis ecclcfiaftica non^ 
pofntcoocediin pcrperuum. Verumobftaculumhocremove* 
rc f idetur Trcntacinq^ d.reftl. ^,num. j« & feq. 

V. ^ 

Caujkificiens cH vel remotdj vel propin-' 
qua. Remota juris emphjteHtici eff.ciens 
caujfa efl jfu civile. (a) Propinqua eR agri 
velpradij emphytet4tic$ dominns. (b) 

B Ca) Dc 



(i) De €[u» fupri r*r.2./ir.C. {h) ^Oi princlpcm IncOi!^ 
jcndo jurc CRiphyteucico locum hibtz.ftpe d,$,4^e0»}.iln , prg 
Jomtn» pr(r/i4tttr, Injl.d, lotAt. d.l Utb\, r<i dcmtno.& d.1,2, iln^fl 
iominuf Yoluoit, & tbt, niaktem tx b.ic Cdnfid dcmmu f^culUf t^tdturi 
iki , (um domint volur.tAte. \ttm iut,fine lonfeu fudomtni^ & tbi, dominf 
rr.tmtue(0Hced4nt,C,dejHr. emph, Quibusin lociscum m hiC dc_jr' 
cmphytenG matcrii fimplicitcr atque indiftin(5lc Jominimcn- 
tio fiat, & quisque etiam privatus (it dominus pracdiorum ruo-< 
rum.eifaacin cmphytcufin (Jare potcfit, maxime cura ipfo*' 
rum transfercndi dominium in aliuni potenaicm habcac, utL.» 
td magis id, quod minus cfl , vcfuti )us cmphytcuticum. alij con« 
cc<\cTC(\ucttJ,Nondtltet.2i.D,d(1.J» id quod ctiam fentitCu- 
jac, in hb.21, Pduli dd edtlf. fig. ^34. in explteat. 1. 14- D. de rei vind, dC 
Donell Aieg.tAp.ii. Scd is , cui in:erili(ftum eft rerum fuarumu» 
adminiftraiione.emphytcufininijsconfiitucrencquit «/f.C. 
dtreh.alten. nonAlienAnd, Hiaceft', quod minor 25. annis fino 
confcnfu curatoris fui ftipulanti emphyteufin promittendo ef- 
ficaciter iion obligetur , /. /. C deAud. prdfl. & t, Ke^7'C.dec$ntr4* 
hind.O- (ommitt.fiipuLM dicitur, akfcntiim curatoris ftjpula- 
tioni pro adultehibicznecquidquam noccre« £rg6 i contri' 
riofenliiinferrur, quod ftipulatio, abfcnte curatore, contra^ 
adultum fada. minimc valeac, ridclicec fi minor ftipulando pro- 
ifiiferit, Coafcr t. 4, i ^tidm. i^. & f.tit. C. de prad, & dl.rtb.min, 
finedecret.non alten.toctT,dUtg,dt]p. 14. th.9. Numquid autcnr 
Ininor 25. annisfine confenfu curacoris & judicis decretu prz- 
dium aliquod in emphyteufin accipere poftic ?Neg. Harppr. d4 
i.^. Adt0,num.[iip. Quii contraAus emphyteufeos locationt- 
condudioni,itemcraptioni vetulitioni proxine acccdit $. 

'eh, Acqui talf t contradus minor fine confenfu curacons con- 
uahere neq«it , /. Cde 'fn iMtegr, rejfttut, mimr, Adf. VaTafcuf 
deJ.E. d,(iU4tJf, ^6tnum. T' c6 quod minor hoc pad^e nihil alienac; 
tfuin im6 adquiric pocii]lt, dc rem fuan meliorem facit,]icet coa- 
K^ucntcr ad pcBfitncm obligctur. Aa Vafallus feHdum abfq> 



iomini confcnru in cmphylcuGn dirt ptffllt? Neg. quia omaii 
alienacio Fcudi eft prehibica , per expreflana cexcum )uris feudt- 
iis , ttt, 9. $. l>«ft.tre,v,Qu(4 tntm dubttdt ttr.y» trtprmc. verf, UirtAtm 
itjcjj&tit jf. iHprinc. v. Hdbtto trgo j.F/W.Conccflio v. i« 

cmphyccufin cft ali^nacio , UtvtU. 7. (dp» i. ^.AtiendtioMUtem. Piiar 
defeudxdp^ 12. num. S. Borch. de feud. Cdp. S. nttm, $7. Vulc. Itb. i. d 
feud.cdp,io.num, 47 4 B^^ding. Uh.i, controverf^ feud. idp^^p. Bocc 
d.dtjh^i^th.i^ 

VI. 

Rescjujtin emphjteu/in d^ntur (unt 
njelprxdia. 

L I. & ruhr. tit, t), Si dgtr ve^ig, d.^.Adeh^ ^ thi deprtd^t. & ibi^ id 
frttdtum, &c, d.l,z, ihi , in pradifs empbyteuticdrijs, C, de J, E. Hi nc 
infercucL^, huic juri can(ummod<^inrcbutimq}obihbui,noa 
ctiam in mobihbui locum efTc^ : quia illii , non hii qao^uc 
finishujusjuriscompccit^, qua dc rc acBQihil fupra i/i ri</^ ^ 
2,ltt.F.OhtcQ)\i.dlleg,dtjp.i6 th.46.&feq. Gactcriim dubitatur. ^xi. 
utrum pracdia ruftica tantum > non cciam urbana in cmphyccu- 
^ndencur? Neg- n«n rolum propccr l.Si finttdif, %.26.D,de 
li^r/fff. i;ff«(7. ncquccnimfrequenscftftipnlaciodamni infc(fli ia 
cdibus ruilicis, quaE fcre noncontiguae cfTc fefcnt sdificijs ▼ici' 
norum. vcrumctiamprQptcr Kov.j.aip. Scirey 2,ibiyprttdtddMt 
domos,h!ov,i2o.cdp.i. & Autb, Si quM rmndStC.de SS, Eccltf. Acccdie 
quod in l.Tutor, 1 6. ^,ult, D. de ptgnor d£l, indcfinit^ przdium vc 
^igalc Bominatur. A(l vocahulo pracdij urbanum quoquc 
przdiumcoatinecur»/. Urbdn4. if^%.D,deV.S. Vih(c.deJ,f, qudf 
it, num. t. Zoannet. rer. nttotid. Cdp. S9. num,i, Obrcchc. d, dtjf. thej. 
4.9.&ftqq. Dft^. HiHig.in nonell,Enucl.d,ltbr.p,cdp, i^. in nottitt.F. 
Coacrad.Donell.4/.u/./j.Boccr.</. dijf, t.^,th.4'Ut,D, 

VII. 

ConJlituituremphyteu/lsteJlarneto^fpAciio^ 
nik Tefiametb , uelHtificui teftator leget pnr 

S i dtum, 



Jiii , ea "videlicet lege.ut Apudeum emphyteu^ 
[eos jure ex/i[}atyCertk tn /ingulos annos conlii^ 
tutk penfione, ("a) Pa&iontbuijfidereinem^ 
*>hyteujin dandkinter emphyteutam ^domi- 
nmn convemt , ut emphjteuta pr^dium fru^ 
endnm acciperet ^ idq^ excoleret , 0* domino 
{juotannu certam folveret penfionem. (b^ 

(a) Quod non redla cranfic ad legacariuoi , fed cum iemum f 
ciim dixeric, fibi legatum ac penfionem placcrc , ne alias invicus 
obligecur»4rj./.tf.infrmf.D, ^tjd^uirt vddmitt. h<tr. Donell. 4^ 
fdp. i^. ObTccht.in dlUg. dtfff. ^^.teJh.si.C^fetjfBoctr.d. dijp. 14. 
th^ 4T.cum.ft(j(i, (b ) dMi. i). Si dgtrvt(tig. d,l,i.C.b,t.& d.^tMdth^ 
«^erum hic invcfligare plaeer , an ficdefiibftantil concradut 
emphyceucici . uc ulcra penfionem aliqQidloIvatQrproingref^ 
fu? Neg. quia nulialege idcaucum reperitur* quddtamen ab(^ 
atie vicio a ]u(liniano 6c Zenone allegaris inlocisominum non.» 
fuinet, Valafc. d,tr,(]u. 10. Coi*{.4d»d,l.i,n.ii.h. /ir. Fachin. 
hb.t^^ctntr.s, 72- Diflent. vi^e apud Valifc.i./tfr. Infuper & prac^ 
fcriptiononmalehucrefcrri poccft,^ua emphyteuHs adquiri** 
tur I ycloci fi quis ut cmphyccuca rem knmebilem per 30. vel 40« 
•nnosponederiCt& cercam arq; oniformem pennonem quoC'* 
aDnisfoIverit, Wefenb.m^ir. d.t. Si4g,ve(ltg. nti,2. Clar.rf. $. Fw- 
fhjteufist qtt. 7. BTonch, cent. i.djf. St. Quodtamencum illo mo- 
«ieramineaccipiendum. fi de tilulo locacionis ab inicio nofL» 
conftiterit^ ,Cf»7?ir. Elcit.Sax.^t.pAtt.z. htTiiQh.part.j.ccncUifi 
friit,i.g,Jicut\,diJf,2p,,tb.ji.rtt. B, v§Lk 

IIX. 

Emphjtefffeosfnh alius eH a parte domh 
ni ) altus k parte emphjteut£. parte do^ 
mmi eU , uta^ri incultt ac fleriles per cultu^ 



ram meHorentur. (a^ ^pArteem 
eH^utls pr^dtHm emphjteHttcum poju^^ 
eocj^ uti'frui ^ ad fuos pojleros qnoc^ idtrans- 
ferrepopt. (b) 

(a) Quod & iplum nomcn indica^. Wcfcnb.rftff^./ct^. 
Ideoqiie n przdium#mphyccuticum non melitss & cultius, fed 
dcterius reddatur, ex eo emphy tcuta expelli potcil; cum contra 
Jegcm contra^us agat, </. Kov. 120, CJp.S. & Autb. Qui rem,C.d$ 
SS, lcilef, Clar. d.§,lmf h}tcitjis,<jk.i^. Sicuti <juoque condudor, 
^ui male inre cendudta verfaturfejici pote(l,/,^.c.</i/0ur.Sym- 
Riacb. //^.4* Epifi, 69^ ^ua derc commodii^s infr. tb. ult,Ut^Bt 
(b) dJ.t. 5. '.O. Sid^. re^ig. Obrecht. Alleg. dtjp. tK i45» 

IX. 

Effeclfu hujtis contradus eflaclio, quA "vo* 
catur condidto ex lege. (a) fAlij proprianL 
^dionem fctlicet emphyteuticariam inde pi 
fcifcijurimagu confonum effeexifiimant. (b^ 

(a) Imperatoris fcilicct Zcnonis , qui illum contra^utxu» 
jntroduxit Doneil^ f. cmtntnr, /^.Sichard. Adruhr.i.tit, C. dtj. 
E^nu.47' Vefenb. djoc, Valafc de J. E^qu.S. nu.S* ln\ix\.d, dift 
2p,th. ttltM. G, vol.i, (b) Sicut cnim cmiio parit a^\if»nenu 
emtijocatiolocatijcommodatum commod«ii. pjgnus pigno» 
ratitiam;icalc hic contradus prodncitadlioncm emphytcufi. 
cariam , Bart.i»/.m O.decondt^.ex Uge Oldcnd. (Uj.) ,di adtm 
mfh)teut,in priHcip. Myafing. ad d, $. Adeo. nu. 6, Boccr. d}dijp, 14» 
th. 19, Itt. C, Bronch, cenr. i. mifi. contr. djf. 4h ^unt ctiam , qui 
autumantt adlioncro praefcriptis fcibis dari: tvim^nia contrt^ 
ftuminnominatnmcffcdicunt; ex coniraftuTcr6inncruin«t« 
«onilia(}uampr«fcriftiivcrbi$a^ionarciturr U i*P* df pr^fi* 



ciam cjqia olim Jobitafam roic , Urruui hiccofi« 
locatio - conJu^io , an cnnci* - venditio . d. $. Aic^t. 
At ver6quociensde rpecie & nomjne alicHjus con- 
i,cadus dubitatur ,cotiens adlio prarfcriptis verbisdatur. Veri^ni 
feritciKia hacctoic/ari non potelh propterea quod fi^ contra- 
Aus nominatus , flcuti patec ex //;. 2. Itt.B, Ei quanquam olioi 
dubitauio) fueric .urrum emphyrcufis efTet iocatio. an vendi* 
cio;tamendubicatio ifia hodie per^Teoon^s condituciorrm fub* 
laca tft ,ica ur propriam habcat naturam, nequc ad tocationem, 
neiji nd vendicioncinincliaantcm,<^.§./f(/f*.CJ7'/./.CV« i. E.Obi- 
cer i]uan hk indagandum : fi cmphyteuta fueric ultra dimidium 
juflaezQimationisdeceptus, an locum habeat remedium. /. 2. C. 
dtrefittiit.vend, Adf. quiacontradlus reccns inventi feqiiuntiir 
formam illorum > quibus maxime funt (imiles. Ac vero cqb- 
Cradus emphyteuticus nmiiisefl locationi. in qua hujusmodi 
rcmedjum locumhabec-. Confequenter etiam /n emphyteuli 
exercetur. Oldend. d^cUf.s.dt4cJ.eniph)t^ Da. ^jxCdtJp 4d /. 2, C. 
itnfand.vendit.thj6. Fachio. z^tontt^zz, 

X. 

Forro qutmadmodHm omne damnum in 
re cmphytcHtica contwgens , Ad emphyteutain 
tranjity (^) ita(f omnecommodum ^aU' 
gmentum eumdem [eqmti^r. (b) 

(a) PaAis emphyteuticis deficientibut, de oaturl hojus 
f entradus e(l, ut totius rei interitus ad dominum feu conceden- 
tcm, particulare vcr6damnum ad erophyteutam feu porrc/ro- 
rrmpertineat. </.§.4</ro.C^i./././^/yjCorar.w./;.C»</r J.E.Bronch. 
(tnt^i.dJf.S^» Edque huic confequrns , ut, quamvispars rei ctn* 
phytcuticacfine culpa pofrefTorit fortcan chafmatc.vel alio quo- 
dam cafu pereat,aut ob magnara flerilitatem . inundationeRLrf» 
tut bellicalaraitatcmioutilisrcddatur» Bihildepen(ioneveIci- 
coneremiccatur) cumpenfie rmphytcutica non acilimationis 
feihabuariCiOBCyfcdpetius inrecc^oitiooc doioiDij ejusprx- 

fietur. 



(«irr.g^.quod in locatione ^ui^c afTolet ficri,/.Lfurg,C. dtltc, & 

cdndu{\.Vitx^^r.aid\£it^,7.n.st). tnrr. /f^^.nifipcpctui cffVt in- 
undaiio, vclbcllicalamitas Htig.4«//jrpr<'.S '^^w^^s?. fb) 
Lio.D.d.R.J, Hlnc cmcrgit quaftio vcnrilatjonc haud indigna : _ 
Utrumihcfaarusin fundo emphytcntico invcntus od cmphy- ^ 
feutam. an vcroaddominum proprtctatis pcrtincat? Cumdo« 
iiiino ftcmphyrcuta euro cHc dividcndum ccnfco, proptcr $. 
Tbel'jur9i,/^o^lnflJertr. divtf & 1.7.^ Stfundam. t2.C»folut,m4tr^yJt' 
hCc.di J.E.qrt i^,nu.i.B'occr,w trnct.de regal^ cap.^,nu,iii,&feq^. 
Idemq jo^ue (latititur de inrcnttoac thciauri in przdio ieada'< 
li, Ayrcr./>4rr.i procef.htJf.cja.Q^f.6.Qoccr.d.loc.Gi\kcn.'add.^Jbu 
fdurot.n.zg.Hirppr.ddeundem^ n.iy.^^fecjq.Dia Dd.communiter. 
Utriim ad dominijadquifitiencm chcfauri invcnti nccciTariA^ 
(itadprehcndo, an vcro folus adfpedus fufHcift? PriusadHr' 
rnatur pcr l.^,§.^.mfin. D.de 4cquir.poJf.\ioccT,d.(.ip.i.n. 191. Sic et- 
iam Ari{lotclcs//^.i.Rforr(?r.r.f»«;.inccr videicd: invcnire thcfatt* 
fumdtftinguit. An infular |uxca fundum craphytcaticumna- ^ 
tzufutfrudcisademphytcutam fpcdlet ? Dabitari quidcm pott^ 
rit, td cjudd ad ufufruduarium illius ofusfruiflus nen pcrtinet 
l9 $.4,D. de ttfiifr. Communi tamcfuffragio adfirmatira fcHtenti 
icceptatae(l,vid.Tib. Dccian< Rejfonf. fz^.num.s^. & aliquot feqq, 
^orch.C4p.idtfeud.nu,\i»Vz\ik.q.i6,n.^.&feti(i. Aftji hjcc fcntfa- 
tiadcfendenda videturtum^rjT. 'rir.4.f.^i quis demanfo.lth.i.Tcudt 
i\xm ctiam arg.a rclacis.quia parciculare damnum ad cmphytea* 
Um pertincc , proiade 3c hoc incremcntum, per d.l.j9*Djt K.J4 



XI. 






• Prfillfititiivitjnd^caufsi d« prjccipuiffaltem & p#» 

jioribuihicdifpiccrclubcr. Ohm fiquidcm cmphyicufiD cm- 
tionis rpcciem cilc quidam »dfirmaruDt} propterca qu6d prae- 
dium in pcrpccuum plerumquc alienetBr, & jui quoddam fimi- 
^lcdominio(<ju6d vuJgoutile appcllaturjtransfertur , & poficf- 
fori iStio m rera tribuatur,/. i.ibi^ gl9f & Dd. D.Sia£»ve£iig»peft 
Vcrum hic contrad^us abcmpiionc prorfusdifccrnicur&diliin- 
{uitur. I. Rclpcdu rci.quzincoiitraABai Tenir. Resenim in 
cmprioncm vcnit non iolum mobihf .feddc immobiiis: in cm- 
phytcufin resimmobiiistantum , uti fupra tk.zJit.T, odcnfum 
eft. lnemptioneitemrfiip(ius,(|use7eaditur,dominium, 2c 
(^uidtm vcrumacplcnuma venditorctraRsfcrtur inemptorcm» 
1.11, §,2. l. ScrvHi §./. D.dctt9H, mpt. In craphytcufi vcrd 
aon timres.quimreiuiusycjuicjuedominium dumtaxac quad 
in emphytcutam transmictitur,L i,']un{i4^l0ji»P,Si Ag. vcclig. II. 
Ritione prctij., quod in cinpcione confiltcre debcCwt folum* 
modoin pccunianumcrata,$.z. lnfl,dttmft, &vtnitt, atincm- 
phytcufi peofio 06 pracise in pccunia numcrata conftitui potis 
tik^fufr, th,2.ltt. l. III» in cmptioncarllimatBr rcs ipfa ,qux 
vf nditur prcciu : in cmphytcufi ncc res. dcc ufus rci a:ftimaiuL^ 
pcnfionc illa^ , quzquocannis folvituc.., fcd pcnfio iQa in rcco- 
nitioncm dire(^i dominij prxftatur . quod Juprd th U. dcliba- 
tum. (h) Juscondudionis juriemphytcutico adfinccftt 
quiayt condudio ficad tempus, vclin perpetuura . /. Vidm. i§. C, 
4tloai.&cond.'Hi <Sc emphytcufis. 1 1. Quia cx ucroquc jurc.* 
annua pcnfio loivitur donuno. Vicifiim autcma fc invicemdi» * 
(liBguuatur. 1. Quoniam jus emphytcuticum quafi domi» 
nium cmphytcutac prarbcc , /. Ptffejforcs iz, C.iefHnd. fAtrtm, at jus 
condudlionisnon itcm^. Coraf. dd d. l, i.num, 4,Cci, htttit^ 
U« ]as emphytcQCtcum itie6conftituicur,ut przdium meliuslc 
cukius reddaiur. Sed jus locationis 6c condutflionis fub lcge 4c 
onditione mcliorationis non cooftituitur, /. 19. $. St tnqutltnus 
DjtidU in. Emphyteuiaepropcer flcrilicaccm pcnfio neiL* 
Tjictiiur, /./,(in-ii/?«.C.irff 7. E. Valafc.^w. -27.««. &ftq^* Aft 
adu^ri pr opccr ftcrilicaccm pcofio remitcirur , /. S* C. dt ioCf 

&S9nd. 
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&c$ndx. fropter (lcTtltuttm^.ext toi^ Corkiil. de\u\\ 
dmpi ^r. nutn^S. Menotb.<^f recup.pojf,remed.to. nn 
in thfe,pracedaiti ^iti^i , (c) l, Q«ia otrumquc 
in rc feu pracdio, / r f./.D. St4g. ve^tg.&l.i,$ i. q^ia 
de fuperfic. II. Qu'» propter utrumquc jui domii.o tfK 
pcndirur; proptcrju» fuperficiarium mcrces , quae rpecial» 
minc falarium dic tur. /. ty. D Qmpottor. tn pign, at proptcr ^ 
emphyteuticum pcn(?!) , quatalias ouncupjtur vecJligal, 
L 2, D. Si jg. xeiii^, quandoqi^c caaoo d.l, j. verf, Necelfitafem. C« de 
f. £. iliquaiidofeditus ^,§. ^iri, Sed rurfum diffcrunt, I, 
^juoaiamrupcrticiariui tantumnaodojus habet in fuperficic.,, 
d,l.t. D.defuperfic. emphytciita autem in uniTcrfo fdo prjtdio- 
dJ.z.C.deJ.E. II. Superficiarius rem fibiadquirit rationc fu- 
perficiei incondudlo lolorumtibus fuis pofitac, 1,2, D. defuperfig. 
ac emphyteuta jui emphytcuticum fibi adquirit rcfpedu mclio- 
ratienum ,</./ Vu\t,4d d.§.Adeo.^. num.p. Dii_, Foman. inpr^leif^ 
tdtit,D.fidgervecltgd.pet.\^hk,d,J,E,qu,ii. (dj Jus libella., 
rium & emphyteuticum I. conveniunt. quia uirumquc non-# 
conftituirur,oififcripturainterTeaientc, Hotom. tnLextc.Jeud.itt, 
pery.ltlrilljrtus. Boccr, d.dt(p,i4.th.p^. II, Dcuiroque jurecerta^ 
penfioquotannis folvitur,2. T,p,$.D$ndre,Cu\zc. Ith.t.F.ttt.z^ 
Sedrurfusdiffcrunr. I, quia cmphyteufis non foJet renocari 
nonmutato poflefrore; libellaria renoTatur ftati^ certisqut-» 
teinporibus.etiam non rautatopofTcirorcdati certa pccunil^ 
II. IncmphyteufinoneftopusiUtabinitio ccrt? pccunie fum, 
maprccij nomioc interTcoiat , vcrumin conira^tu Jibellari|| 
opus cflTc re fcrtar a Cujac. ad, d, tit. /. infin, Vult. ad d.^Mto. nu. 
M.ConferCJar. ^,feut, Imphneuf.q.ijnpr, Quoad cflFedlumTCri 
interlibellumdccmphytcufia nullamefrf diffcrenciamcontea. 
dit Valafc. qu, ^ej Jus prccirijf in eo juri emphytcuticql 
adfineeft, qu6c( I. in Dtroqucdere immpbilidiimtazatagitur* 
II. qu6dinutroque epamreiimmobilii ufusfrudlusin alrcruoi 
trantfcrtur. Rurfusaotfmdiftant, J. quiaincmphytcun fic 
meliorationii pjomiflio, non etiam ia contradu prccariat. U» 
^uiainprcciria fit pa^liiin rcnovationii it ccno tcroporeio^ 

C ccmpu« 



&C4p.fiH.de^recJKnttemporU diucurnitatc conr- 
oriapereac. Coraf, ddrubr, C.deJ. F.»«, 17. in em- 
c6 rton itcm. Plura de contra^u precin» videanraT 
i:.li!f.r.iet4i d,t.f.dcHoiom. m hx. j\'ud.in vtrb precana^ 
;'ruaat I.in ec.cjaodficat emphytcufis nort ert praidium, 
juiin prjt^ia-, ita feudum propri^ non eft prardium , fed;u» 
ftum ptiJio impofirum iJi^M fin.W. Qr ager vediigalis vcl 
<tnphytcuficu$ fine caul«aa propriettriocniphyteuta eripi bc- 
^uic , dum pr^ftc ^c^\gi\,d U.^i ^gtrvecltgdl. 6^d» l. f. C.b.t, fic 
^uoq;pr«t+* •nf/^iiddlefinecaufsa vafaWoaf domino idiroi noBI 
potcfti j.txudmkie. lll.Sicati agri vcd^igalif feu em- 

phyteu ; lomuiiura retinet proprietarius, <^./.i.D.Si45#y vr/Zif» 
Jralcnior pr»di^fcudalri..?»F.Mv/r. IV» Quemadm©dum tm- 
phyteuctfmcdominiconfenfu in pracdio cmphyc. fervituteni-. 
conrtituere p o:c{i ^Clir. infitpra dUeg^.tmphjftfujtt-qU' lu Borch. 
S.C4.i.nu*43'Hitrp.adJ»§*.idto.nu. ^4!' C\c6c vafallus pracdio feii- 
^ali , infci6domrn6, fervitutc rcalcimponerc potcf^, z.T*dj.S.S» 
Rcidutem. Wefcnb. de fead. cdp.ii, nnm^j. Borch. dt ftud-CMp. i. n». 
5j?. Du2r.Citp''2^nftm. iz-Roienth.i» ttmmtnt. feud' 64p. p,membr.r, 
(oniluf'ii'nu.i.cr (e(j<f' ScdtmCi^m in mulris dift>nt, « videreeft 
•pudRorch'in d<^dp'^.mt' j^-f arfc/i/^diflerenciasadfignavit.Rie- 
>crshuf Ub'1'p.ntiT.fetiddl. (dp'2.q'2.diOhTtQht.<!»dt/p.^6.tb,26^.& 
eqij.{g) Juscenlriicum & emphyteuticum intcr fe convenitjnt 
I. quia in utroquc modlca cenfiain pccogniiionem domini; a rt- 
cipiente pratOarur. M*quia utrumc]; fui narura cfl perpetuuftL.< ^ 
ad c}ao)camquc hzredes vtl fuccenbres traBficoriumr \IU 
In utroque partieuiaredamnum fpcAat adctnfairium vel eno» 
phyteuram , totios rei peremtioad dominoyn » vid.Card.Molin» 
ddconfued-Farjf.pdrt.i §^/-»«w.i/rubi plurcs adfioitatcs recenfet* 
Difcrepam v- I quia emphyceuta folvic canonem; cendiarias 
noncanooem.fcd cenfamjijHacdifirerunt: ■amccwfus ei rt bo* 
flra.canonveroexrealiena ^MT.ghf^^mctp^ctnfhtMtus.dt ftli^^ 
domib.McDQchj.prsfumpt»}c6*n.uSonsbJfitr'defeud.p4rt-2.incip.ik 
definififtne feu definptionefeudiynum.^i.poH ptinc. verfjdem emphpeutd*. 
11 £mphy)ciUd , d por uicaQiuin uaoaciqQoaf(»Ivic , cmphf* 
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teufi prlvitur . qui dc rc infra in ffc-i^./if O CenAi-,ri" 
oon icem, MynUng. ctnt.^.obflS^.nn.S' Everhard- in ' 
emphfreuJtAdctnfumii.n-^.verffnusddJ/JtrHniQ. 
^.veri.nonifd tdem ejfUete.V i\ iic.de J. f^.^f^ii^n.^o ^c vnn» 
pr jtftarionem intcrelTe loco pccnx tcnetur J'Irt enfu 
debito teoiporc ccnfum no<i fplvcrit ,ciiam r puniru 
(ionc bonorum ccnfiticorum , vcrum locu ' « duplu 
cenfu$ica«tur prxftarc porterodic, &ica p- gulosdir. 
tipiicaturccalus» doneccum folverit, pcr^of exprejfiniAn 
U.i.Mtr.s4 rerf ^crabcrf^mc ^mg iat«b^<t '^tit nidjfgil 
Djo. Mo\\fr,tn comm.ddconiiit. Sux\f>art. tonjl, ^S» Zcbel.;>jr 
2.diff,4^ ntim.t.z.^.& i6» C«feri\mh?nc pocnam dupii hodji' 
tcf rifiSaxoaicistn defuctudincm abMHc , A cenruarlum ob ooa 
folutum cenfum ad denuo folvendum , & loco p* nac ad pr»fti- 
cioncm intcrcfTc a tcmporc mor« tcncri , rc(latur Mitfh.Colcr^ 
d€(tfi4.nu.4.&fequ.pjrT.i. ^\xod ctiam probatur cx confttr, tlt^^ 
SAX.^9.fub,fiH.fArr.z. I { 1. Inboniicmphytcuticisuiile dumc«« 
xatdomirtiumtransfcrturin cmphytcutam ,dirc6o pencs do- 
minummancnter Inbonis autcm ccnGticis cam utilc quam^ 
dirciflum domiaiUm in cenfuarium transfcriurf d. confttt, hle3, 
f^.tnprim. Covzrr (tb. ^.var refol. d,cap.7. n. /, Valafc. d.qnxft^^t, 
»«.27. Fridcr. Mart.i/r lurecenfc4p,i.nu,7S & ftq. Evcrh. in t$p 
dUoc.^f.num. Rauchb.^irf. 2 q.zz,num. 16 & feq. Bcrlich. pdrt 2., 
g«n£i^7,riHvt.2^um,f(fq.uh\p\iirct notavit diffcrcntiai. Utrum 
indubio bona ccnfcanrur emphytcutica, an ver6 cenfitict>> ? 
Po(l. adf,(}uonram in dubiofemperid, quodminimum ell. fe* 
^uimHr .l.Hemper, ^.^»D.de R^J.6i contradum m dubio ira inter« 
prctari debcmus, qu6 faciliu^ res ad iuam naturam rcdeat. Si 
.tutcmin dubio bonj pro ccfifiticis accipimus,quoad rccipicn- 
tcm , illud quod minimum cd , fequimur , & res f.Kiliui ad fuam 
naruram revertirur : nam (i aliter diccremus, recipicns nimit 
gravarctur , &c foium dominium uiilc ablquc dired>o accipcrcr. 
d,c$nfl.S4X, ^Q.verf^ @0 Vicl nUB bcrrifff. Covarr. d.C4p.7, nu,u ctrcd 
mtd.¥tch lti.i'e^Mfi!.]Q' nu ii,^cr\ic\\.d'Concluf^2.n. if.&fe<f(j.Di(r^ 
J^ynfing.iffir. i.obf 6S'n,7'& frq.V ^\z(c.d.q.^l «.^j.Matth.Colcr, 
(onf^.n-p.ibtyin dubto tntm poftiiens. 

<i l Oettrum 



- Xll. 

t 

^^te, j(4ri hmc contrAria Jtwtalia^tjui'' 
'Ocjp. jnjlitui prohthetur: aHa qHtbin 
i corjjlit' tAm tollttur feu amittttur. 

XIIL 

ConjlituihocjHs prohiletur. \^Siis ^e^uiaU 
'eri in pr^dto jtu emphjteutictim confittuit j 
non fit pr.idij domintis. (a) i. Si in remobtU 
conjiituatur. (o) 

(ij Emphyteufin concedentcm fru conflituentcm oportcl 
efTe przdi) dominum :abaIiocnim quam domino emphyceufii 
non rcde conflicuirur , Adeh.iJnji deloc.Qiimncmo 

plus juris ad ahum transferre poffit,quam ipfe habeit. /, N#w# 
j4 0dtR.J. (b) Emphyccufininrcmobiliconllicainon pof- 
fCididumcdfupra intb 2.ltt F*&th^6, 

XIV. 

Juf "vero confittutum amtttitur velex per^ 
fona con/iituentUjf is fuit domtntu adtem^ 
ftis : (^) vcl ex perjona accipientisy i-ide/tcet 
propterinfgnemdeteriorationem rci emphy^ 
teuttcA , (ij) ob cancnem non foltitum > (c) oh 4- 
lienattonem emphyteufeosjrreejuifitb domino, 
fa6tam : {d)vel ex reipsa yji mmirum rei em- 
phjtetiticti mutaturforma : {^)vclexconven- 

tione, 



tioneT /laitemprnvTl.ii ctrtAns ^ 
neM cmphyteu/is Con(litHtaftitt. {i) 

ii) £.G. d hxres rcm Icg4cam pcn^icnce.condicion 
in cmphyccufin ,4r^./.^/. O.de ^t^itQrib. Donell. f.(Qmm,is»0\)t- 
dtdijPj^.tb:/^^,&fi<l, (h) Nop.no^cap.S.d- 4'4(h. {^irem-C.dt S». 
Etclef.Thoawng.dcctj ^unu,t2* Aur« Cocbik\,de'fur, tnph/t, Cd^. 
ittt.i.i,&7'&csf.i^,num,2, Obi echr. 4%. dtjpjhef.zSs* &ff^H' ^*" 
xer. d dtlp. i4Jhtf. S4. cbf /* (b) Spacio criennij in emphyteui 
civiii^bicnnij in ecclcliaflica .i./ 2. C.deJ. EtSmll*7.Cdf* 
fidutem.& d. N»v, c,S c. Fotuir. ult.de l9c,&CQnd.C9nf{.EUlt.SdX. 
^S,pdrt,2, NccemphyteutzcQ cxfpcdanduin, duma domino 
przdij intcrpcliitus fueric: (iquidcm nemiaeoioporteccoQTCii* 
tioncm velidmonitioncmcxCpcdlarei fed unuln^uemque de* 
•cecultro lcfe offerrCiic dcbitum fponcanci toluntate perfolvc- 
rt »dJ.2,C.d.t, Namqueciies inccrpcllatpro honvitifri l.Mdin^m. 
il.Cod. de cintrdbendd ',& commtttendd fitpuUtione. Atu celeri fa- ^ 
tisfa(flione mora purgetuii-»? Adfirro. Sarm»en, tty.l.feUittterpr. 
Sdp, f . Corbul. d»tr.cdp,i^Mmit. 41 tiu.z- & p.Mynfing. (#«r. obf. p/, 
Qccdi.tn Li2.§.i.dxtem, ^.de W,S.crintrd(t. de contr,Crcomimtt.ftipuL 
4d,n.i9ncl,7»^o\\cT dd d.conjt.iS.p.i n.p,&fiijq.perd.CJ,Potuittl.p!,S, < 
StquUurji.&L 1^7.% item fjuttnfuldm.^, n. de K O, Kcg ; Borch« ^ ( 
4l,CAp.^.ni ji.Sichird.ddd.l 2.num.2o.&feq. Cov zv.d.itb.i.ri(fiiLc.tp^ 
^t7,nN.4. DtL.. Prarfes/if trdcl, demordtd. ult^nu.S. Fachin i.cetttr, p|« 
perdj, M.tgttum,t£,c,dtcontrt&ccmm.ftip.l.Trdieititt<e.2^,D.de O. & 
l.Celfns.2^.^.derectpt ,qtii dfbttr,&c.C\^v.d,^ Bmphjfteufis. qu.Snu.ty 
^if^inguic inter zquttatcm Cinonicam . & eam quzcQ juris civi- 
lis* Tt<\xi^z\vi<\,lilf.i^rtfoU4,num,7,cum feq.Si Hcig, ddd,^, /Jc^ 
fi«.^f .2//f</.intcrzquitatcmitq\ie jusftriiSlum. Numemphyteu- 
Ca, q'ii c^noncm emphyteuticum (e folvicurum jurejnrando pro- 
inifit, cad^ttjoreruo» fiunodumtaxat annoin folurione ccnii. 
^erit ? Adh Zoannet. rttnHi quottd. cup.7.H.6, Trenttcinq. d, 
refol.4,n ^t drg.lStqttii.^i.C.dtttdnsdct. ^tcUch. pdrt.z.concL^Cn.^^» i 
Neg C\%T.d.q.Sinu 2 Borch,</«c.^.ji.i/.f ichin. j,(iMrr<ir.i^, rici« 
«ftiquii jttramentnmftijuiturnaturam con(riA4i4Da. HilU|^ 



Uh. 9,(df.tf.tniiot.lit,T, Erspfiytrata tefTint tnu 
ccanonis, an nihilominus tota emphyceufi privari 
jf quiafohrampeaGonem (olvere renecpr , «^. 2. 
uihil a^um vidctur, dum aiicjuid addenduai fupcrcfl./. 
dehu «fuilf.ut ind. h<rr.auf. Corbul de jur.tmph. C4p^ /4, MtnpL 
&d,cdp,ijt4mfl, 5.n.|.Sichard« dd d.i 2. n. C. d.t» Leonin.<ii/ 
yuhr.C,t9d,nu.$^tx\\OA.d.condu('46,nu.^%. fi ex plur.bisc 

hzredibuf onuipenfionem noa folvac, amittcncne carteriquoc^ 
cocam crDpiiyceu{in ? Adfirfflacivam cominuni Dd. calculo cile 
recepcamadicricClarus//.^.|.ff./^. quam icquicur Sichard. dd d^ 
Li^H.y. Quia parcicutaris foluiio aci cvicationempoenznon fuf- 
licit , Ijn exjeiuttcne. gfS Pro p.trtc 4. 0.de K.O.Corbul. d.Cd. luqu ?• 
Qu6d (i ipfe ancecefTor , primus empfiyceuca parcem folum. 
nsoddcanonis folviirec. oihilominuf cota emphyteufi privare- 
rur , prouc in quaenionc przcedenci adfirmavimus. Idemergo 
in ejus quoquc hzredibus dicendum eric , cum<jc intccvcDCu ha- 
redum conditio obligationis non immvcetuc^ , /. StipuUtionum, 
2,S,Exbi4,2,D,de K.O.Berlich. d,(oniluf 46,rt,2S»& feqq. Verilm ib 
hac fenccntia dilcidium faciunt Oldend. cldJ.^»ded^,ctKpht num^j, 
hiynQr^g' d.(ent.^.obf.66.¥tzhin.d,l.i,ccntr,p,perl. irdudattS» §. Sed 
fi unut i.D.depuhl.&veilig, USancimut 22. C,de pgn.c. Quafmt.debte 
^^uf fiunt a mAj.ptrt. An dominus emphyreutaiji ob non ijolutuni^ 
canonem propria audioritateexpellere queatr Neg.^r^./.^i. ^.u 
D.depfgncrty. 1. 1. Cjed, t Ixftdt. i^. D, quod met, lauf l, SuUm. C. d$ 
Judte, UJ^cn ifl fingulu. 176. D. de, R. J. d. conjl, Llect.Sax. ^S.pdrt z» 
0\it(\^OT^. d.cUf. ^.pjig,{miht) 771. & feq, Coter. de pr9(ef,exjecut, 
f*rt.i,Cdp.^»num.i^.S\ch2td dd d,l.2.nu.i6. Ltg, part.^. fnetb,JXt Cd, 
^7.nu.i»MynC\ng. d,cent.^,obf.6f. ¥^chin.d,lik.i,cont,pf. Etfienim 
ipfo jurc caderetemphyteu(i,noninde tamcn inferendom , do- 
cninolicitumefrepropriS audoricaccejicer« emphytcMta.6uf.4i 
d.l,i,nu.2:D dger ve0tii. Dn Pratfes dt/p lnfi,u.tb.ij, Dn.Hiilig.i» 
Dcnell. Enucl. d.l$i.p.(.if,tn notJitX- add.Zang.in trdd de txtept p4rt% 
CAp,26.nu^ij7. ubi docechanc privacionem non connflcre in^ 
fado eHe.fed in pbccncia ficri, dom no soltnttid Li.v. Sin dutem^ 
C,h,t,Kc9,7.cdp.^.ySitre,D\ff,CmrbuldeJ*f.d,cd.t^.4mpl.4$'DQneim 
' (cmmtif,\ iif^.pdtt,Mcnsr.Uii»$.(,64*»u,4,h9tch.d( feud,d.c,^.n.24^ 

(d) Quod 



(^)QaodtRvcncli(ioneiurif cxplof ^terJMuU.C.diJ^ 

4, Ab in donatjone «|uoque id proct i' jq u»rqiiifitioncni foca. 
%or ? Adf> fenientiam dcFendcndam adripiunt Sarrrricnt. lif'. l- 
ftU^jnttr^T.CAf. 2.n i(um ftqqMt\gnd d.\ Adco nn^^^- &fi<l' facri, 

dJth. p.u^. /4. PKilip.Marih. 4^ ' zi.num^iz. cumj^feqq^ D^dtR.J^ 
Hunn. Iiy.,^jtf9l. jur, tr,7^AT»2,.^,u, Qjit rerba <^,/.i^/f .gencraIia-# 
func grrKraiicer (jnippe Emphyccutam /ine conrenru domini 
ju$ emphyreuiicom transfcrrc vecanc: fivc igirur per donaiio- 
ncm, fivc per thum quendam modum emphyicuta illud crant* 
ferac in aimmrtranv^acio cnim niH pacc domini f^dafic. raciL« 
noneric, e6()uidffm mfnu5,quod domtni iniercd fcirc, quciil 
dcinccpshabicurus (it cmphyteucain , an vidclicet rolvendo c<- 
■oiii idoncua. vcl alias non ingracutfic Fucorns. KcganCtuoL» 
pa rtcii fcqu u n tnr CorbuK de J. t/ CMp. 1^.^,7. n u,7 & Itmit.^, hu.ntU 
ftemltmit.i^.n.2.&^,Cori[,dddJtttlt.n,^.C.hj, Borch.farpcV. e. 5.«. 
42. Bronch. ctKt, i,jtff, So. <^oniam rcrba d. Lult. de vcndiciont , 
defimilicjuantiratc otrercndaide c^uincjuagerima prccij loqucn« 
tia.donationi adaptari accoremodarive neqoeunt Ncc pritef- 
ta vcndcrc prohibicus. ccnfeCQr vecitusdonarc utt. C.de ftddm 
decuti9n. przfertim vcrO in propoficoicum non cadftnGc dona- 
tionis , qux vcnditioRis caulsa : /i()uidem vcndendo , non cj* 
cui vendimus , fcd precij & pccurfiar ratiooctn bibeamus. Don 
t1onescnimplcrumt)4icfiuoc ob ringulareBi tdfcdiencm atqr 
tt\tr\Uyis A.AqutUiis.i7.D.di d9nd(.l9'l'>'fro f6c,e\ptznovi arcjuf po 
-fuiicmdom^oum ctdcre.Nc tJHbm hac ratione dominusd^uv. 
poflic idonacariusf quirei pofredioncm propriii audtoricate ir^ 
grcdi nequir, fed abipfo domino incroducendtiscAfi. vtril 
ntief^itAttmjdonwniavn requirerc Jebcc, nc fc invcftiat : cum<^nc 
dominas novumempiiyccucam . ciai fiKlao foivendo non ct\ 
•uc tlioqui o^-'"^ •^^'^*'" '^" ^ TC . flr ap^rf^ ^••cufi 
fetaucfidign , , . jrre ^ .n 

Quo cafu cogccur d^natarius feu novus Cm|. 'teura domin 
przOare qurnquagenmano parccm (quam lat lium vocanc 
Dd.)prfci) vcl ziVimationis pro admiiJionis bi vhcia.Quzrcrl 
kauddubic d«aacioaem(juo^ com^rchcuduaf t cum ^ ^ 



In rf cjdem fie donjtioiiii, qu« renditionii rario. Corafius J l 
Scdutraopiiiioiic prxfcrcnda , irj^ri-nim^ ipladabir. 

^ Numemph^TCUta pracdium emphytcuticum finc confcnru do- 
- m»ni oppig.40rarc qucat , non minoris cft indaginis ? Adf. ftr l 
Lix vecttgMt.^u OMpigfitr, Gum cnim pignus mancat in bonis dc- 
Witorisobliganfis./. ?tgnut9.CM pigtmat. aa. haut dicitur rm- 
phyre..taTeivendidi{rc,Teltran5iulific jusfuum, Clar.</. 

3^. VMlAkjnprdx.parU&foHjt.inter hared.(,6 n.2f,&feij. B«cr. dec, 
/j t.n,2. 0ifrcnt.Sarmien(.//^.//c/.«/«r^r.f4^.2, ». ip. Ccj Namqj 
tnueatafcrniarciVrcs iprapetijfrc iotciligirur, Uy^.fin. D. quth. 
ni3d.Lj}Lfr.veh!jusdmitt.l.ii.§.i.D.d. V.S. Obrccht . / dtjp. ^6. th. ^ot, 
^fi^* (0 pcQclld.lih.p.cdp.ir, Nam uttcmporc finito.itt 
ocgencrationc finita,ipfamquoq;emphyteufin finiri nul- 
lum dubium c(kjC[2T.d.§.hmpb;teuJji,q.2S. cum 
fetj.Ob:tcht.4lleg.di^jh.49fi&feq,boccr, 
dJijp^t^^th.y^^&jg, 



nAPEProN 

politicuni. 

. Falfum cftilludBodini//^ i.deRepui. 
•ir^.i.afrerentis, nullsrtndarimixtam Rcm- 
'ublicanu. ^oTvvrr-,. 

^ V- 





